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lapidation, since, by virtue of freedom, a man is enabled to contract
himself into a lawful marriage, and by virtue of a lawful marriage he
is enabled lawfully to indulge his carnal appetite and by such
indulgence to allay his passions; and by virtue of being a Muslim he
is enabled to marry a Muslima, which fixes and confirms the belief
of the prohibition of fornication to him; all these things, therefore,
particularly forbid and inhibit a man from the commission of
fornication; and a sin is great in proportion to the force of the
inhibitions under which it is committed. The sect of Shafaii differs
from the Hanafi Jurists with respect to that part of the proposition
which asserts that the profession of the Muslim faith is a requisite
condition: and there is also a record from Abu Yousuf to the same
effect. Their argument is, that in the time of the Prophet a Jew
committed fornication with a Jewess, and the Prophet ordered them
both to be stoned: but to this, Hanafi Jurists reply that the Prophet
passed that sentence in conformity with the Tawreet, or Jewish law
and the declaration of the Prophet, "whosoever is not a true believer
shall not be regarded as manied"74 is a confirmation of this. The
consummation now mentioned as a condition is understood in the
conjunction having taken place so as to require the prescribed
ablutions; and as it is a condition essential to such a marriage as
induces lapidation, that the woman, at the tie of consummation, be
of the same description with the man, in the points of sanity, maturity,
freedom and profession of the faith, it follows that if a man, were
to consummate with a wife who is an idiot, an infant, a slave, or an
infidel, he is not considered as married in this sense, since on account
of this circumstances the advantage of the matrimonial enjoyment
are incomplete because a man has a natural aversion to consummate
with a lunatic woman; and he can have but little gratification with
one under age, where desire is not reciprocal; and in the same
manner, he has not a strong desire to consummate with a slave, as
in that case, his children are slave-bom; and so also, the enjoyment
of a wife who is an infidel affords less satisfaction, because of the
difference of religious principles; in all these cases, therefore, the
advantage of the carnal enjoyment is defective, whence the husband
74.    Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p. 15.